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whose magistrates are so widely engaged in the discharge of
administrative duties.1
Mistrust of " Administrative Law " ? Even so determined
an opponent of the whole conception as the late Lord Hewart
took some pains to distinguish between what he called " adminis-
trative lawlessness " and the Continental system which " pro-
foundly repugnant as it is to English ideas, is at least a system.
It has its courts, its law, its hearings and adjudications, its regular
and accepted procedure." 2 The question arises whether the
first of these elements, the existence of proper administrative
courts, might safely be waived in favour of Boards, particularly
if some form of judicial control, exercised by criminal courts, is
established.
With regard to the Rule of Law, too, a growing body of
responsible opinion is willing to recognize that the principle,
though indispensable in itself, can no longer be maintained in
its full rigidity. " The criticism of Dicey ... is not that the
Rule of Law is undesirable, but that it was not correct analysis
of the British Constitution of 1885 and has become even more
incorrect since," writes Dr. Ivor Jennings,3 and Mr. Rowse,
writing as a non-lawyer, even went so far as to claim that " among
ordinary people there is a general feeling that they would prefer
despotism of the civil service to a despotism of the law any day
. . .".4 As defined by the Dicey-Hewart school of thought,
cc Rule of Law " means, apart from other aspects which do not
concern us here, that in England " no man is punishable or can
be lawfully made to suffer in body or goods, except for a distinct
breach of law established in the ordinary legal manner before
the ordinary courts of the land "J5 In this definition, the accent
is clearly laid on two factors : one relating to the substantive
law (" distinct breach of the law ") and another relating to the
law of procedure (ordinary proceedings before ordinary courts
of law). With regard to the latter, Dicey's formula is now widely
regarded as so out of date that in 1936 an eminent member of
the U.S.A. Supreme Court, Mr. Justice Brandeis, tried to
1 On the history of the " legendary Separation of Powers," see William A. Robson,
Justice and Administrative Law (1928), pp. 12 et seq.;  Report on Ministers' Powers,
pp. 9 and 94.
2  The New Despotism (1929), pp. 13 and 45.
3 Modern Law Review, Vol. Ill (1940), p. 322.    See also Harold J. Laski, Will
Planning Restrict Freedom ?, p. 32.
4 A, L. Rowse, Politics and. the Younger Generation (1932), p. 155.
6 A. V, Dicey, Introduction to the Study of the Law of the Constitution, 8th ed., p. 183 ;
Lord Hewart, op. cit., pp. 24 et seq.